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JOHN SCOTT AND JOHN MARSHALL. 



It has been said that every generation of every nation has 
had its representative men. However untrue this may be, 
when applied to all nations, in all times, yet the proposition may 
be conceded, when limited to the last 150 years and to this 
country and the more educated and refined nations of Europe. 
Such representatives have not been confined to a single class 
or to a particular occupation, but have existed among different 
classes and numerous occupations. Thus, in the nations re- 
ferred to and during the period mentioned, there would be no 
difficulty, it is believed, in pointing out men living at any par- 
ticular time, who distinguished themselves in science, literature, 
art; in manufactures, commerce and business; in philosophy, 
statesmanship and politics; in mechanics and invention; in 
medicine, theology, law and other professions. 

Undoubtedly, men would differ widely as to the relative im- 
portance of these in the upward march of civilization and gov- 
ernment, but, as the eye can no more say to the foot, •* I have 
no need of thee," than the foot can say to the eye, " I have no 
need of thee," it may be fairly assumed that each and all are 
essential to social and moral progress. In other words, it is 
the diversity of talents and action which gives uniformity in 
progress. In promoting such progress, it is not here claimed 
that either of the men constituting the subjects of this paper 
transcend in all respects others who might be named in the 
same or other classes or occupations. On the contrary, it may 
be conceded that, in many respects, each played a subordinate 
part. They both lived during most of the last half of the 
eighteenth century and a little more than the first third of the 
nineteenth century. They are selected, partly for the conveni- 
ence of the writer, partly because their lives were substantially 
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co-extensive and co-terminous; but primarily because they 
afford an opportunity of contrasting, to some extent, two sys- 
tems of government and jurisprudence having very imich in 
common; and vet, the one is peculiarly English, and the other 
distinctively American. 

Perhaps there has been no period in English or American 
history more favorable for achieving eminence at the bar or in 
statesmanship, than that open to those who were bom about 
the middle of the eighteenth century. The benign influences 
<tf the common law had been operating in England for many 
centuries. By that law controversies were submitted to the 
arbitrament of reason, not necessarily the innate reason of the 
particular judges or triers, but in the language of Coke " an 
artificial perfection of reason, gotten by long study, observation 
and experience,'' which, he in effect declared, no one mind was 
capable, unaided, of comprehending^ much less formulating* 
The direct effect of such arbitraments, was to make each a 
contest between right and wrong, instead of being one between 
man and man; and this, in turn, stimulated a sense of personal 
responsibility and conscientious action in the several partici- 
pants, besides being highly educational to observers. Such 
continuous appeals to reason, from generation to generation 
afid century to century, in the several counties of England, 
naturally stimulated the inductive methods of argument and a 
demand for the broadest liberty of the person, the conscience, 
the speech and the press, consistent with the rights of others 
smd good order. The reformation, puritanism, protestantism 
and many other expressions of combined thought, were aided, 
if not inspired, by such habitual reasoning, and they in turn 
tended to purify, broaden and enrich the fields of the common 
law. 

At the time of the first appearance of either of the subjects 
of this paper, the union with Scotland had been established for 
nearh'' half a century. George II had been firmly seated upon 
the throne for 24 years. One of the most consummate equity 
lawyers that ever trod the soil of England, occupied the wool- 
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Back, in the person of Philip Yorke, better known as Lord 
High Chancellor Hardwicke. William Murray was Solicitor 
General, and soon became Attorney General and then the pre^ 
eminent Lord Chief Justice Mansfield. The elder William 
Pitt, better known as the Earl of Chatham, was 43 years of 
age and the most brilliant debater in parliament. Robert 
Henley, better known as the Earl of Northington, Wilmot, 
Charles Pratt, better known as Lord Camden, and the brilliant 
Charles York were distinguished members of the bar. Ed- 
mund Burke had just become of age, while Dunning, Thurlow, 
Kenyon, Wedderburn, and Warren Hastings had nearly 
reached their majority; and the latter had been but a few 
months in Calcutta. Great Britain was the mistress of the 
seas, and, as the mother of the common law, and the center of 
learning and influence, occupied the most exalted position 
among the nations of the earth. But the seven years' war with 
France had iiot yet been fought, and the possibilities of the 
American Colonies were undetermined. Such were some of 
the circumstances under which John Scott first saw the light, 
on Love Lane in Newcastle in the county of Durham, England. 
His two great rivals, Thomas Erskine and Edward Law were, 
respectively, in their cradles or nurses' arms in Edinburg; while 
Charles James Fox was playing the pranks of a two-year old 
at Oxford; and Richard B. Sheridan was not born until three 
months afterwards, while Sir Thomas Plomer and Sir Robert 
Dallas were not born until five years afterwards. 

John Scott was bom June 4, 175 1, being the 13th birthday 
of George III then heir apparent to the throne, whose father, 
Frederick Prince of Wales, died that same year, and who, nine 
years afterwards, was crowned as George III. To his mother 
is traced the extraordinary talents which distinguished him and 
his brother William. Master Jackey, as he was called, as well 
as his brother William, was required to attend church with 
great strictness, and to report a synopsis of each sermon. 
William's reports usually consisted of concise summaries; while 
Jackey's usually consisted of elaborate details. In each case, 
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" the boy was father to the man." Jackey succeeded in getting 
through the schools of Newcastle before he reached his fifteenth 
birthday, without any unusual occurrence, except that he stole 
more fruit, flowers and other things, and told more lies and 
received more floggings than any boy in the vicinity, with no 
extenuating circumstances, save that he occasionally shared his 
stolen articles with his more select companions and favorite 
girls. At this juncture, his father, who was a coal dealer, con- 
templated apprenticing him to learn the trade of a coal fitter. 
Before doing so, however, he wrote to his older son William, 
who was at that time a tutor at Oxford, where he had gradu- 
ated two years before and secured a scholarship and also a fel- 
lowship. William answered, to the effect, that Jack should be 
sent to him, as he could do better for him than his father had 
proposed. Accordingly, Jack started for London on a journey 
of four days and three nights on the stage coach " Fly," with 
this inscription " Sat cito^ si sat bene?'* " Soon enough, if but 
well enough," which seems to have been a maxim with him 
throughout his whole professional and judicial life. 

He entered Oxford May 15, 1766, and took his degree of 
A. B. February 20, 1770, without any thing special to mention, 
except that he secured a prize on an essay, not, as he claimed, 
by reason of its merit, but on account of his father's services 
in driving Charles Edward from Scotland 25 years before. He 
considered himself irrevocably destined to the church, and 
probably would have been a " parson," had he not, when a little 
more than 21 years of age, fallen in love at first sight, and, 
November 18, 1772, eloped with and married Bessie Surtees. 
While this seemed to block his pathway to honors in the church, 
yet it in no way facilitated 'his progress to the bar. Neverthe- 
less, the bar appears to have been his only remaining alternative. 
About two months after the tnarriage the parents of both par- 
ties became reconciled, and they were re-married and bid adieu 
to Newcastle. 

January 28, 1773, he entered the Middle Temple, in London, 
and soon after obtained his degree of A. M., and thereupon 
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entered upon the study of the law with the most determined 
resolution. It is said, that his habit was to rise at four every 
morning, take little exercise and short and abstemious meals, 
and study late at night with Bessie near him, who occasionally 
would apply a wet towel to his head to drive away drowsiness; 
that he read Coke upon Littleton once, twice, thrice, and then 
made an abstract of the whole of it. In 1775 he moved from 
Oxford to London. With note book in hand, he would from 
day to day take the students' seat in the Court of King's Bench 
with Mansfield presiding, or in the Court of Chancery, with 
the dull Bathurst as Lord Chancellor, whom he seemed to 
prefer. He greatly admired Sergeant Hill, who, on the night 
of his marriage, is said to have been so absorbed in studying 
the year-books, that he forgot all about his bride. He failed 
to secure a place in the office of an equity draughtsman, and so 
bidding adieu to all literature, he patiently copied all the forms 
he could find. February 9, 1776, less than five months prior 
to our Declaration of Independence, and less than three months 
prior to the meeting of the convention in the colony of Virginia, 
which terminated June 12, 1776, in the formation of a bill of 
rights, John Scott, at the age of nearly 25, was admitted to the 
bar of the King's Bench in England. 

At that time, John Marshall was less than 21 years of age, 
but was a member of a military company known as the Cul- 
pepper Minute Men of Virginia, of whieh each member wore 
a green hunting shirt with the inspiring words of Henry, 
" Liberty or Death," in white letters on the bosom ; and upon 
their banner was the picture of a coiled rattlesnake, with the 
motto, " Don't tread on me." 

A glance has already been taken of the circumstances and 
opportunities of the student life of John Scott, and a similar 
view must now be taken of the student life of John Marshall. 
He was the oldest of fifteen children, and was born at Fauquier 
county, Virginia, at a cross-roads then known as Germantown, 
but now a railroad station known as Midland, some forty or 
fifty miles southwest of Washington, September 24, 1755, and 
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jwas consequently more than four years younger than Scott. 
At the time of his birth, Washington, at the age of 23, had 
returned from fighting the French in the vicinity of Pittsburg 
and had just been made commander-in-chief of theVirginiaforces. 
William Gushing of Massachusetts, who became associate 
justice of the Supreme Court of the United States and declined 
to be its Chief Justice, had just been admitted to the bar. Joha 
Adams, who conferred so many honors upon him, had just 
graduated at Harvard, and commenced the study of the law at 
Worcester, Massachusetts; Patrick Henry was 19, and about 
to enter upon his legal studies; the able John Rutledge, who 
became a justice of the Supreme Court of the United States, 
and for a short time its Chief Justice, was a boy of 16 in 
Charleston, South Carolina; the eminent James Wilson of 
Pennsylvania, who, as justice of that court, and otherwise, did 
so much for American constitutional liberty, was then still in 
the schools of Scotland at the age of 13; Jefferson was 12 years 
of age ; John Jay and Oliver Ellsworth, each of whom became 
Chief Justice of the Supreme Court of the United States, and 
William Patterson of New Jersey, who became a justice of the 
same court, were boys of 10, while Madison was a little more 
than four years of age, and Edmund Randolph a little more 
than two; but Hamilton was not born until more than a year 
afterwards. At that time there were less than three hundred 
thousand inhabitants in all the country south of the Potomac. 
Fortunately for John Marshall, his father. Col. Thomas 
Marshall, was*a man of culture, and trained his children accord- 
ingly. John had a natural taste for poetry and history; and at 
the age of 12 had read much of Shakespeare, Milton, Pope, 
and Dryden ; but it is apparent that he labored under great dis- 
advantages, for James Monroe, who was nearly three years 
younger, was his classmate during the year he attended school 
at Westmoreland. At the age of 15 he left that school, and 
resumed study under the supervision of Rev. James Thompson, 
an Episcopal clergyman from Scotland, and also continued such 
studies as were to the taste of a nature full of romance and 
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political enthusiasm. At 18 he began the study of the law, but 
two years afterwards he joined the Culpepper Minute Men, 
and delivered an eloquent address to the company. His father 
was major of his regiment, and at the battle of Great Bridge, 
John was made lieutenant of a flanking party which advanced 
under a murderous fire, and terminated the engagement. In 
July, 1776, John was made lieutenant of a company in the 
eleventh Virginia regiment on continental service, and marched 
to the north, and in May, 1777, he was made a captain. He 
participated in the battles of Iron Hill, Germantown, Mon- 
mouth and Brandywine, at the last of which he and his father 
especially signalized themselves. John shared the hardships 
and sufferings at Valley Forge " with unvarying good humor 
and sanguine hopefulness." During these years of service, he 
frequently acted as deputy judge advocate, and secured the 
warm regard of Washington. 

In the winter of 1779 he was sent to Virginia to take com- 
mand of a new corps to be raised by the legislature of that 
state; and, pending the matter, he attended at William and 
Mary's College a course of law lectures, delivered by the pure 
and able George Wythe, Chancellor of Virginia; and also a 
course of lectures by Bishop Madison, on natural philosophy. 
The next summer he was nominally admitted to the bar, but 
was soon drawn back into the army. Virginia failed to raise 
the regiment, and so he walked back to Philadelphia, and when 
he reached there he was so shabbily dressed that the landlord 
refused him admittance. 

In 1 781, by reason of a superabundance of officers, he re- 
signed his commission, with the purpose of entering upon the 
practice of his profession, but the times were ominous and there 
was a public demand for his services, and so, in the early part 
of 1782 he became a member of the house of delegates from 
his county, and in the fall of the same year became a member 
of the council of state. January 3, 1783, he married Miss Mary 
W. Ambler, daughter of the state treasurer. In the same year 
peace was effected with Great Britain, and so he resigned from 
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the council, took up his residence in Richmond, and, with all 
the energy of his nature, applied himself to the practice of his 
profession. He had now reached the age of 28, and although 
he had been at the bar for four years, yet the interruptions had 
been so frequent and protracted as not to allow very much pro- 
fessional progress. His preparatory education for entering 
upon the study of the law, had certainly been defective. It 
reminds us of the distinguished Erskine, studying by himself 
four years at sea and six years in the army; or Hamilton, who 
seemed to acquire knowledge and wisdom almost by intuition, 
whether in the West Indies, at sea, at school, at his private 
lodgings, or in the army. Marshall's opportunities for thorough 
and comprehensive study of the more intricate branches of the 
common law, had not only been quite limited, but pursued 
under adverse and embarrassing circumstances. 

On the other hand, the education of John Scott, preliminary 
to entering upon his legal studies, was of a high order, and 
although we may reasonably reject the statement that he was 
fit to preside on the bench before he had ever pleaded a cause, 
yet all must- admit that his efforts as a law student had been as 
thorough, persistent and exhaustive as he had the capacity to 
endure. 

At the time Marshall took up his residence in Richmond, 
John Scott had been at the bar for seven years, every one of 
which had been marked by severe study and application. 
During the first three years of his practice, he appears to have 
had an ambition for eminence in the courts of law as distin- 
guished from the courts of equity, and during that period he 
may have had dreams of holding the ofRce then held by Mans- 
field, and once held by Coke, Hale and Holt; but in 1779 he 
transferred his ambition to the Court of Chancery, giving as a 
reason the probably unfounded suspicion, that Lord Chief 
Justice Mansfield was partial toward the lawyers who had 
been educated at Westminster, and hence that he did not have 
a fair showing in the Court of King's Bench. When we re- 
flect, however, upon his heavy, cumbersome and at times am- 
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biguous style of argument and opinion, replete with " ifs " and 
**buts " and " thbughs/' we may fairly infer that he had become 
convinced that he could never isuccessfully compete in the trial 
of jury causes with such brilliant advocates as Thomas Erskine, 
Edward Law and others who might be named. However this 
may have been, be soon demonstrated his aptitude for the 
patient, plodding and elshaustive work essential to success in 
the Court of Chancery. His able argument on the subject of 
lapsed legacies in Ackroyd v. Smithson^ ( i Brown Ch. Rep., 
503,) induced Lord Chancellor Thurlow, against the arguments 
of Kenyon and others, in 1780, to reverse the decree, and this 
gave to Scott a celebrity in such controversies quite similar to 
that acquired by Coke m arguing Shelley's Case 200 years 
before. In the same year Erskine acquitted Lord George 
Gordon of high treason. 

True, Scott's practice was mostly confined to the northern 
circuit, while weaker, but more brilliant lawyers, like Erskine, 
were engaged in trials in the different courts of England. But 
his fame as a profound reasoner steadily advanced, until he had 
no superior, if any equal, in Great Britain. In 1787 he was 
made a local chancellor at Newcastle, and in the same year 
Edward Law, better known as Lord EUenborough, was re- 
tained by Warren Hastings, as leading counsel, assisted by 
Plomer and Dallas, to defend him against impeachment for 
high crimes and misdemeanors while Governor-General, in 
India, about to be prosecuted in the House of Lords by the 
House of Commons, led by that trio of able debaters, Burke, 
Fox and Sheridan. Hastings preferred and sought to retain 
Thomas Erskine, who, although only ten years at the bar, was 
rightfully regarded as its most brilliant advocate, but he be- 
longed to the opposing party and was a personal friend of Fox, 
and hence declined, although he would have been pleased to 
have measured forensic swords with Burke, for whom he enter- 
tained no particular friendship. This greatest trial of the cen- 
tury was commenced in the House of Lords in 1788, with the 
rough and imperious Lord High Chancellor Thurlow presiding, 
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yet it did not terminate in the acquittal of Hastings until seven 
years afterwards, when a new chancellor occupied the wool- 
sack. It is mentioned here merely because John Scott ** was 
not in it," while several of his cotemporaries were. Mansfield 
resigned in 1788, and Kenyon was made Lord Chief Justice in 
his place. In the same year Scott was made Solicitor General^ 
with the title of Sir John, and five years afterwards he was 
promoted to the attorney-generalship, which office he continued 
to hold until in July, 1799, when he was made Chief Justice of 
the Common Pleas, with the title " Baron of Eldon." Thus 
for eleven years, as law officer for the Crown, he was neces- 
sarily opposed to some of the most brilliant lawyers in the 
Kingdom, before Kenyon and the King's Bench, as well as 
some of the ablest equity lawyers before Lord Chancellor 
Thurlow, and subsequently before the brilliant and ambitious, 
if not unscrupulous Wedderburn, who succeeded him in 1793 
as Lord High Chancellor Loughborough; and upon all occa- 
sions he acquitted himself, to say the least, fairly well. 

After presiding in the Court of Common Pleas for about 
two years, and upon the resignation of Loughborough, he was, 
on April 14, 1801, made Lord High Chancellor Eldon. Only 
two and one-half months before that time John Marshall was 
made Chief Justice of the Supreme Court of the United States. 

Nothing has here been said about Marshall between the 
tiipe of his entering upon his profession in Richmond, at the 
close of the revolution in 1783, and his appointment as Chief 
Justice. These eighteen intervening years were among the 
most momentous in American History. It was during this 
period that it was determined whether we should ever have a 
national government, or continue as a confederation of indepen- 
dent states, represented in continental congress, conspicuous for 
its wisdom to advise and its impotency to execute. In the work 
of devising and constructing a national government, Marshall's 
tongue and pen were efficient aids. In 1787 he was re-elected 
to the council of state, and in 1788 he was made a member of 
the convention of Virginia, which was charged with the im- 
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portant duty of ratifying or rejecting the then proposed federal 
constitution. Fortunately it was, for the honor of Virginia and 
the good of the nation, that James Madison, as the father and 
special champion of that instrument in that body, had the sup- 
port of so able a colleague as John Marshall in warding off the 
arguments and eloquent appeals of Patrick Henry and others, 
who were bitterly opposed to such ratification. Although 
Marshall was at the time less than 33 years of age, 3ret he 
made three masterly arguments in support of the clauses of the 
constitution- which were most severely assailed, authorizing 
federal taxation' and the collection of revenue, the ordaining and 
establishing of a federal judiciary and the powers therein given 
to congress and the president over the militia. Without those 
arguments the instrument might have been rejected by Vir- 
ginia, since, as it was, it was only ratified by a vote of 89 to 79. 
During the next three years he was a member of the Virginia 
legislature, and during the next four years he devoted himself 
exclusively to his law practice, except as he spoke and wrote in 
favor of the administration of Washington and the federal view 
of the constitution, as against the State Rights Party. In 1795 
he was again a member of the house of delegates at Richmond, 
and made a powerful speech in defense of Jay's Treaty, so- 
called. In the same year Washington offered to make him 
Attorney General of the United States, but he declined by 
reason of his law practice, and the next year Washington offered 
to make him Minister to France, but he again declined for the 
same reason. He was then 41, and in the same year he argued 
the case of Ware v. Hylton (3 DalL, 199), in the Supreme Court 
of the United States, involving the question whether an Ameri- 
can citizen of Virginia, indebted to a British subject, could, 
imder the treaty of peace, successfully defend, on the ground 
that the debt had been sequestered by the state ; and although 
he was defeated, yet he appears to have impressed all who 
heard him, with his great abilities. At that time he had come 
to be regarded as at the head of the Virginia bar ; and upon 
questions of public and international law, as having no super- 
ior, if an equal, in the whole country. 
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In 1797 President Adams sent him as one of a commission 
of three to treat with France, and he accepted, but an enormous 
sum of money, as a conditioa precedent, was demanded by 
secret agents of the French Government, and Marshall, in be- 
half of the commission, sent a paper to the French Minister^ 
Talleyrand, indignantly repelling the suggestion ; whereupon 
he and Pinckney, as Federalists, were ordered out of the 
country, while the French consented that Gerry, as a Republi- 
can, only might remain. On his return to this country Mar- 
shall received many demonstrations of approval, and at a public 
dinner given in his honor at Philadelphia, one of the toasts 
was this: '^ Millions for defense; not a cent for tribute "; and 
this sentiment was echoed and re-echoed throughout the 
Republic. His old political opponent, Patrick Henry, wrote 
about the same time: *' Tell Marshall, I love him, because he 
felt and acted as a Republican, as an American.'' In August, 

1798, Adams tendered to him the office of associate justice of 
the Supreme Court of the United States, made vacant by the 
death of the distinguished Justice Wilson, but he declined. 

At Washington's urgent request, he consented to run as a 
representative in Congress, and was elected and took his seat in 

1799. He was conceded to be the ablest and most learned con- 
stitutional lawyer and debater in that body, and earnestly sup- 
ported the administration of Adams, except as might be inferred 
from his votes to repeal the alien and sedition laws. The most 
noted event of his congressional career, was his defense of 
President Adams' surrender of Robbins, who had murdered a 
man on board a British ship, and then fled to the United States. 
This defense was based upon a clause in Jay's treaty, making 
the act of surrender an exercise of political power which be- 
longed to the executive, and so powerful was his argument as 
to practically silence all opposition. May 7, 1800, he was nom- 
inated by the President as Secretary of War, but before con- 
firmation, and on May 12, 1800, he was nominated as Secretary 
of State, and was thereupon confirmed and accepted. In No- 
vember, 1800, by reason of sickness. Chief Justice Oliver Ells- 
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worth resigned, and upon Marshall's suggestion, Adams re- 
appointed John Jay in his place, but he declined to accept. 
Marshall, thereupon, recommended to the President for the 
office, Mr. Justice William Patterson of New Jersey, who had 
for seven years been a member of the court, hut Adams disre- 
garded the recommendation, and told Marshall he need not 
trouble himself about the matter, as he had concluded to nom- 
inate "a Virginia lawyer, a plain man by the name of John 
Marshall;" and accordingly January 20, 1801, his name was 
sent to the Senate by the President, and he was thereupon 
unanimously confirmed as Chief Justice of the Supreme Court 
oflhe United States, January 31, 1801. 

It will be observed that he was never an office seeker, in any 
sense, and that this most exalted position was conferred upon 
him without any effort, or even suggestion, on his part, but 
solely because his great abilities as a constitutional lawyer, and 
his solid worth as a man, commended him to the President, the 
bar and the country. In this, there was a striking contrast be- 
tween him and John Scott, who manifestly made the Great 
Seal an object of his ambition, from the time he passed over 
from the King's Bench to the Court of Chancery, 22 years be- 
fore he was made Lord High Chancellor in April, 1801. Upon 
Scott's graduation, he had devoted two years in preparing for 
the ministry, and he may have remembered that from the time 
of Augmendus, down to the appointment of Cardinal Wolsey, 
by Henry VIII, a period of more than 900 years, the Lord 
Chancellors had been selected almost exclusively from the 
clergy; that, although appointments since that time had been 
confined almost wholly to the bar, yet that equity as a system 
had made exceedingly slow progress, and hence might, with 
well directed efforts, be greatly improved, notwithstanding 
there appeared upon the roll the great names of the two 
Bacons, Clarendon, Nottingham, Somers, Cowper, Harcourt, 
Macclesfield, Talbot, Hardwicke, Northington, and Camden. 
Besides, there was a living witness then upon the wool-sack, 
in the person of Lord Bathurst, who had demonstrated that it 



t6 John Scott and John Marshall. 

was possible to secure that great office by luck, skillful intrigue 
or personal influence, even in the absence of the requisite learn- 
ing or ability. Certainly, Scott appears to have supported the 
party in power, or soon to become in power, with great regu- 
larity. Whenever the King gave signs of mental aberration, 
he boldly advocated the cause of the Prince Regent. William 
Pitt was 8 years his junior, but Scott had heard the Earl erf 
Chatham, and knew the history of his power and influence, 
which was so largely inherited by his distinguished son, and so 
he almost uniformly supported Pitt, whose ministry gave 
promise of holdmg the Great Seal with some security. When 
Pitt was out of power, and Scott was holding office under 
another, he secretly plotted for Pitt's restoration. He is said 
to have exercised greater influence in the cabinet than any 
previous Lord Chancellor for a vast number of years. He 
even procured the King's signature to bills when he was con- 
Ceded to be mentally incompetent for the transaction of busi- 
ness, — an act of manifest usurpation, if not forgery, and this 
he sought to justify on the extremely subtle distinction that he 
was competent as King^ though not as an individual. The 
death of Pitt forced Scott to resign the Chancellorship, Feb- 
J*uary 3, 1806, and Thomas Erskine succeeded him, but he 
only remained in office a little more than a year, when the 
ministry, including Erskine, were dismissed for insubordination, 
and Scott applauded, and so he was thereupon re-appointed 
Lord High Chancellor, April i, 1807. He continued to hold 
that office until the death of George III necessitated his resig- 
nation, January 30, 1820, but he was immediately re-appointed 
by George IV, whose friendship he had secured on his renun- 
ciation of the Whigs eight years before, by then referring to 
him as his " dear young master ''. In the meantime he had 
protested against the presence in the cabinet meetings of his 
old rival Lord Chief Justice EUenborough, as inexpedient and 
without precedent, except in the case of Mansfield; and upon 
the resignation of EUenborough in 1818, he secured in his place 
the appointment, without title, of Abbott, several years after- 
wards known as Lord Chief Justice Tenlerden. 
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The accession of the new King in January, 1820, brought 
unexpected troubles. A conspiracy was formed to assassinate 
the new cabinet, including; Scott, but was discovered and 
frustrated, and the result was, that the would-be assassins, in- 
stead of getting into power, got into prison. The new King, 
as Prince Regent, after one year of married life had, twenty- 
four years before separated from his wife. Princess Caroline, 
and from that time had continued an ** unbroken course of 
bare-faced and notorious profligacy ". Such profligacy natu- 
rally led to indiscretions on the part of Caroline, and accord- 
ingly a commission was appointed in 1806, including Erskine^ 
and EUenborough, to inquire into her fidelity as a wife. She 
counseled with Scott, who was then out of oflice. August 11, 
1806, Erskine reported in behalf of the commission, simply 
admonishing Caroline to be more circumspect thereafter. In 
1814 Caroline was prohibited by the Queen from attending the 
reception given to the allied sovereigns of Europe on their 
visit to England, and so she went to the Continent, and there 
remained until after the death of George III, and the accession 
of her husband to the throne, which made her titular Queen 
of Great Britain. At the suggestion of Sir John Leach, Vice 
Chancellor and a rival of Scott for the Great Seal, another 
secret commission had been appointed to investigate and report 
on the alleged irregularities of the new Queen, and they re- 
ported against her. On her subsequent trial, Denman, to the 
great delight of Scott, who presided, aptly applied to this con- 
duct of Leach this quotation: 

" Some busy and insinuating rogue, 
Some cogging, cousining knaTe, to get some office, 
Hath devised this slander ". 

The new parliament was sworn in April 21, 1820. Soon 
after the Queen appeared upon the soil of England. In 
announcing her arrival, the King required that the usual 
prayer for her in the Liturgy should be dropped. Scott, as 
the presiding officer of the House of Lords, ungraciously re- 
fused to allow her to enter that body, and also arbitrarily 
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refused to present her petition, which was of common right. 
July 5, 1820, a bill to deprive her of her title, prerogatives, 
rights, privileges and exemptions, and to dissolve her marriage 
with the King, was introduced in the House of Lords. Henry 
Brougham and Thomas Denman, both in the prime of young 
manhood, were retained by the Queen. Copley, as Solicitor 
General, appeared for the prosecution. The trial commenced 
in the House of Lords, August 17, 1820, with Scott as Lord 
High Chancellor presiding, and continued until November 10, 
1820, when the bill, which on its third reading had only re^ 
ceived nine majority, was withdrawn, greatly to the disgust of 
the Lord Chancellor. At the conclusion of the testimony and 
before such withdrawal, he left the wool-sack and spoke 
vehemently in favor of the bill for the divorce, and particularly 
replied to what he termed the threats of intimidation contained 
in the arguments of Brougham and Denman. Manifestly, 
they both regarded Scott as bitterly prejudiced against their 
client, and in favor of his master, the King. One of them had 
referred to him as possessing the subtlety of the serpent. 
Certainly, he exhibited more intensity of feeling than we would 
naturally expect in so great a judge ; and yet it is said that he 
presided with digniity, ability, impartiality and candor. 
Brougham's peroration was magnificent, and fairly indicates 
the strong conviction of himself and Denman. Two extracts, 
only, can be here indulged: 

"Such", said he, "is the evidence in support of this measure, 
— evidence inadequate to prove a debt — impotent to deprive 
of a civil right — ridiculous to convict of the lowest ofiense — 
scandalous if brought forward to support a charge of the 
highest nature which the law knows — monstrous to ruin the 
honor, to blast the name of an English Queen '\ And then, 
after beseeching the House " to pause '* — " to take heed " — ^** to 
beware " — " to save the country **, and to save themselves, he 
said, " save that country, that you may continue to adorn it — 
save the Crown, which is in jeopardy — the Aristocracy, whidi 
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18 shaken — save the Altar, which must stagger with the blow 
that rends its kindred Throne ''. 

As Brougham closed, the venerable Erskine, who, as one 
of the lords was to pass judgment in the case, rushed out in 
tears. In casting his vote in favor of the Queen, Erskine re- 
ferred to his efforts in earlier years to secure to the people of 
England and the world, the right of impartial trials, as the 
crowning acts of his life. On the withdrawal of the bill, Ers- 
kine declared, " Our constitution is once more safe ", and closed 
his last speech in the House of Lords by quoting from 
Hooker's Ecclesiastical Polity these words: "Of law there 
can be no less acknowledged than that her seat is the bosom of 
God; her voice, the harmony of the world; all things in heaven 
and in earth, do her homage, — the very least as feeling her 
care, and the greatest as not exempted from her power: both 
angels and men and the creatures of what condition soever, 
though each in different sort and manner, yet all with uniform 
concert, admiring her as the mother of their peace and joy ". 

June 9, 1821, the King proclaimed his pleasure to "celebrate 
his coronation " on the 19th day of the following July. June 
25, 1821, the Queen presented a memorial, claiming, as Queen 
Consort, a right " to celebrate the ceremony of coronation at 
the same time as the King ". The question of her right to be 
thus crowned, was referred to a committee of Lords of the 
Privy Council, including Scott, and was strenuously urged 
by Brougham and Denman, but they reported against 
her. For such services, Scott was, on July 7, 182 1, promoted 
to the title of the Earl of Eldon, and his brother William made 
Lord Stowell. With much trepidation for fear that Caroline 
might make her appearance, the King was crowned alone, 
July 19, 1821, and nineteen days afterwards Caroline died with 
a broken heart, to the great joy of the King and his ministers, 
including Scott. Such is the termination of the most sensa- 
tional trial in which Scott ever participated, whether on the 
brach or at the bar. From that time Scott's influence with the 
Crown began to weaken. Under an injunction from the King, 
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in 1822, he actually abstained '^ from political conversation and 
correspondence'' during the King's absence in Scotland. 
Changes were made in the cabinet without consulting him. 
His doubts and delays in deciding causes had long been the 
subject of criticism; and in 1823 action was taken to facilitate 
the hearing of appeals in the House of Lords, when he took 
the unseeming opportunity of vindicating his awn judicial con- 
duct. When he read the speech gotten up for the King in 
1825, he said, " I should read it better if I liked it better ". Sir 
Robert Peel kept him in office for two or three years, by 
frequently referring to his " profound learning, unsullied integ- 
rity and earnest desire to do justice ". 

In 1826 Copley was made Master of the Rolls, and notice 
was given that early action would be taken to prevent further 
delays in chancery, and the following year this notice was re- 
newed by Copley himself. In April, 1827, that great orator 
and statesman, who expired a few months thereafter, George 
Canning, was made Prime Minister, and Scott was really forced 
to resign the Great Seal, which he had held for nearly 25 years, 
and May i, 1827, the same was delivered to the prosecutor of 
Caroline — Copley, as Lord High Chancellor Lyndhurst. June 
26, 1830, George IV died, and Scott, at the age of 79, really 
sought a re-appointment as Lord High Chancellor from 
William IV, but received no notice from the new King, and 
the office was given to Brougham, the leading counsel for 
Caroline, and soon after, her other counsel, Denman, was made 
Lord Chief Justice of England. 

Scott was one of the most conservative of conservatives. 
He opposed the Catholic Emancipation Bill in 1805. He op- 
posed the abolition of the slave trade in 1807. In the same 
year he subscribed to the pledge spumed by Erskine and the 
ministry, that no more concessions should be made to the 
Catholics. In 1809 he opposed the abolition of the death 
penalty for petit larceny from a shop. In 1821 he again op- 
posed Catholic Emancipation, and again in 1829. About the 
same time he opposed the repeal of the test act. In 1831 he 
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secured the defeat of the reform bill. He opposed the real 
property reform act in 1832. In 1833 he opposed Brougham's 
bill for regulating the judiciary. His last public speech was 
July 25, 1834, against railroads as " dangerous innovations ". 

In private life he was simple, sincere, and playful with 
children and even with dogs, and insisted that most men did 
not know the luxury of playing the fool. The influence of his 
wife over him increased until her death, in 1831. In his old 
age he would write poetry addressed to Bessie, and so it is said 
of him, that "the poetry of his life began and ended with 
Bessie." In his last sickness he would repeat what George III 
used to say to him, to the effect that no other King had ever 
had an Arch-Bishop of Canterbury and a Lord High Chan- 
cellor, each of whom had run away with his wife. His last 
appearance in public was the next day after the accession of 
Queen Victoria to power, June 20, 1837. He was so feeble 
that it was difficult, even with the aid of stimulants, for him to 
pass from his carriage to the House of Lords, and on reaching 
it he went up to the wool-sack and assured Lord High Chan- 
cellor Cottenham of his sincere respect. He then took the 
oath of allegiance to the new Queen, and signed the roll as a 
member of the House of Lords. Subsequently, he greatly re- 
gretted his inability to be present when the young Queen of 
eighteen delivered her first speech in person from ^he throne. 
January 13, 1838, he expired in the eighty-seventh year of his 
age. 

It is said by Lord Campbell, in effect, that he knew but little 
outside of municipal law, but that he was acute, subtle, and 
logical, with a good memory, but utterly devoid of imagination 
or taste in composition or debate. His immediate successor, ^ 
Lord Lyndhurst, has paid him a much higher tribute, by say- 
ing, in effect, that no one familiar with his work can refrain 
from admiring his profound sagacity, his great erudition and 
his extraordinary attainments, and that no one ever doubted 
his decrees, except the noble and learned lord himself. The 
Becret of his great and long continuous power, was the fact 
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that the established church was always at his back, giving him 
support. The Rev. Sidney Smith, preaching in York Cathe- 
dral in 1824, from the text, "And, behold, a certain lawyer stood 
up and tempted him ", referred to the Lord Chancellor as 
having sat in that church in obscurity fifty years before, but 
who was then the greatest living lawyer. This extravagant 
language is certainly without justification, unless confined 
strictl3( to a knowledge of equity jurisprudence. Scott used to 
say, that "the union of church and state was designed, not to 
make the church political, but the state religious ". Possibly, 
he would have thought differently, had he lived in more recent 
times. 

Brougham once observed, in effect, that Scott's ministerial 
duties crossed and jostled with his judicial duties, and that he 
not only carried the politician into the disposal of patronage, 
but also into the disposal of the business of his coiut. It has 
even been said of him, in effect, that although keeper of the 
King's conscience, he had been guilty of " hypocrisy or self- 
delusion '', in withholding essential facts fi-om the King. True, 
it may be said, in extenuation, that it was as difficult to safely 
keep the conscience of George IV as it had been that of George 
III, without stultifying his own conscience; that the office of 
Lord Chancellor was political as well as judicial; that its ten- 
ure depended, not only upon the demise of the King, but also 
upon an ever changing and fluctuating ministry, and herein is 
one of the great vices of the English judicial system, as com- 
pared with the American. John Marshall held the Chief 
Justiceship of the Supreme Court of the United States by no 
such uncertain tenure, and his name has been subjected to no 
such derogatory observations from any impartial and competent 
critic. 

From the day Marshall took his seat upon the bench, down 
to the period of his death, through evil and through good re- 
port, he devoted himself almost exclusively, and with all the 
energy and enthusiasm of his nature, to the duties of his great 
office. True, in the meantime, and we may assume as a mat- 
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ter of love, he wrote the life of Washington, was a delegate in 
a convention to devise a system of internal improvements in 
his native state, was a member of the Virginia convention to 
revise the old state constitution, and was made the President of 
the Washington National Monument Society, a position which 
he held until the moment of his death; and was then very ap- 
propriately succeeded by his old leader in the Virginia consti- 
tutional convention of 1788, James Madison. These acts, 
though outside of his judicial functions, were well calculated 
to enrich his mind, and thus the better prepare him for his 
official duties, and at the same time stimulate in his countrymen 
a loftier patriotism and a nobler citizenship. 

From the very nature of things he must have detested 
Aaron Burr for his political intrigue and the murder of Hamil- 
ton ; nevertheless, in presiding upon his trial for high treason, 
he gave him the benefit of every principle of law in his favor, 
and hence his acquittal. 

The greatest monument to his memory is the aggregation 
of judicial opinions he has left on record. These opinions are 
too numerous to particularly consider or even mention here. 
It is a remarkable fact that although he was in his 80th year 
when he died, July 6, 1835, and his associates upon the bench 
were mostly of a different political faith, yet, of all the great 
constitutional questions determined by the court during the 34 
years he was a member, he was only overruled in one case 
(Ogden V. Saunders, 12 Wheaton, 213); and in that only on 
two of the three questions decided, and then only by one ma- 
jority. In one of his earliest cases he is subject to the criti- 
cism of having given an opinion upon the merits, when the 
court held it was without jurisdiction. {Marbury v. Madison, 
I Cranch, 137). But it may be said of the obiter dictum thus 
announced, that after his death it was unanimously sanctioned 
by the same court. {U.S. v. Le Baron, 19 How., 74). Some 
of the decisions thus made, had more or less of a political 
bearing, but his judicial utterances were always free from 
political bias. 
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That his mind was exceedingly comprehensive, his percep- 
tions clear and discriminating, his logic irrefragable and con- 
vincing, his wisdom unaffected by predjudice or passion, and 
his judgment held in equipoise, except as controlled by what 
he conceived to be the reason and the law of the case, must be 
conceded by every impartial man, who has carefully studied 
his great opinions, and has the capacity to comprehend them. 

It is certainly safe to say, that no pen can write — no tongue 
can tell — no one mind can fully grasp the extent and power of 
the influence which some of these opinions, backed by the 
sanction of the court, have had in preserving this Union in its 
integrity. Especially during the war, they served as so many 
unseen cords of steel, which could not be cut by the sharpest 
sword, nor broken by the heaviest cannon shot. 

Mr. Justice Story, possessing a different political faith, and 
who sat with him upon the bench for more than 23 years, and 
thus had the best of opportunities for reaching accurate con- 
clusions respecting his great qualities of head and heart, a few 
months after his death bore testimony of his discriminating and 
far reaching investigation, his great powers of analysis and 
force of reasoning, his deep-rooted principles, his love of truth, 
his devotion to duty, his simplicity of manner and perfect self- 
abandon, his moderation and kindness, his gentle nature and 
pure affection, his lofty purpose and noble ambition, his freedom 
from all passionate resentment, all extravagance, all eccentricity, 
all vice, all vanity, — pointing to him as " the highest boast and 
ornament of the profession," and as possessing a combination 
of virtues, so rare, that none were found more perfect. 

Six years before his death, Marshall, in conjunction with 
Madison and Monroe, gave to his native state the benefit of his 
wisdom in the revision of the state constitution. In speaking of 
the importance of a pure and independent judiciary, he, while 
thus engaged, among other things, said: "The judicial de- 
"partment comes home in its effect to every man's fireside; it 
" passes on his property, his reputation, his life, his all. Is it 
" not to the last degree important that he (the judge) should be 
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^ rendered perfectly and completely independent, with nothing 
•* to control him but God and his conscience? * * * I have 
^ always thought, from my earliest youth till now, that the 
'' greatest scourge an angry heaven ever inflicted upon an im- 
** grateful and a sinning people, was an ignorant, a corrupt, or 
" a dependent judiciary ". 

Marshall had five sons and one daughter, but they are now 
all dead. There are numerous grand-children, however, scat- 
tered throughout the country — some are in Richmond — some 
in his native county, including the only one bearing his name, 
"John Marshall ", who resides at Markham in that county. 

It was not until his great opinions had come under frequent, 
thorough and discriminating review, before the three depart- 
ments of state and national governments, and particularly the 
courts, during the war, and since, that the people began to 
fully and generally appreciate his great services on the bench; 
and hence it was not until forty-seven years after his death that 
congress made an appropriation for a suitable statue to his 
memory; and thereupon the same was erected and unveiled at 
Washington, May 10, 1884. 

The English system of jurisprudence precludes conditions 
essential to the production of a judge in all respects like John 
Marshall. Perhaps it would be difficult to find in the whole 
history of the bench and bar, two contemporaneous judges, so 
distinguished and able, and yet so unlike, as John Scott and 
John Marshall, except that each was tall, angular, awkward, 
kind and social. 

As indicated, Scott was disobedient, if not disrespectful to 
his parents. Marshall, throughout life, cherished a tender re- 
gard for his father and mother; and often spoke of the former 
as "far abler than any of his sons ''; and only two days before 
his death he wrote an inscription for his own tomb, commenc- 
ing: "John Marshall, son of Thomas and Mary Marshall,'' etc. 

In his preliminary training, Scott had all the opportunities 
of a first class English college. Marshall's opportunities in 
that respect were mostly limited to primary schools and private 
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instruction. Scott had all the prelimmary legal trainmi^ af- 
forded by the celebrated Inns of Court and the best legal in- 
struction of England. With the exception named, Marshall 
only had such as could be obtained in his private room or a 
country law office. Scott had all the advantages oi daily wit- 
nessing the trial of causes by the most eminent of the English 
bar, in the most exalted common law courts of the world. 
Marshall had all the disadvantages of a sparsely settled Eng^ 
lish colony, or a newly organized American state, with only 
about three hundred thousand inhabitants, struggling with 
twelve others for independence. 

As a loyal subject, Scott believed in the coercive powers of 
parliament and the King in the American Colonies, but with- 
out any military experience or tendency, unless to circumvent 
parental restraint and detection. Marshall, believing in the 
principles announced in the Declaration of Independence, 
fought for several years with musket and sword by the side of 
his father, to establish American citizenship upon a permanent 
basis. S^ott limited his researches to municipal law and the 
common law, including equity jurisprudence. Marshall, with- 
out neglecting these, extended his researches into the realms of 
history and general literature — international and constitutional 
law. Scott was true to the English theory of an ancient con- 
servative aristocracy. Marshall was the natural exponent of a 
new and progressive republic which he helped to construct. 
Scott's judicial work was confined to the repairing, broadening 
and extending old foundations and old structures. In addition 
to these, Marshall was required to study the American state, 
in the American Republic, and their relations to each other 
and also to define the respective powers of the three co-ordi- 
nate departments of our national government — legislative, 
executive and judicial — each limited and permanently confined 
by a unique written constitution, ordained and established for 
the first time by the American people in their sovereign capa- 
city. As a judge Scott was learned and profound, but obscure 
and ambiguous. Marshall was dear, logical, comprehensive 
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and irresistible. Scott was at times partial to the Crown. 
Marshall was always fair in his rulings, even in favor of the 
bitterest enemy of the republic. Scott's opinions speak the 
language of his own personality. Marshall's opinions are 
grandly impersonal and breathe forth the spirit of the constitu* 
tion and the laws. Scott was courageous when serving him* 
self and his master, the Crown. Marshall was independent 
and without fear in the performance of duty. Running through 
the life of Scott, was an element of intrigue, at times bordering 
on deception. Marshall was pure in heart and absolutely free 
from any and all dissimulation. Scott had a high regard for 
the established church, not only for its religious influences, but 
also because it was a power in English politics. Marshall was 
an humble, sincere and genuine churchman and Christian, be* 
cause it served to bring him into closer relations with his 
Heavenly Father, and thus enable him the better to work out 
the purposes of his own creation. Scott was full of vanity and 
conceit, frequently manifested in his anecdote book and his 
personal reminiscences. Marshall was excessively modest and 
unassuming — with a mind usually preoccupied with matters 
above and outside of himself. Scott, at times, posed as an 
amateur rhymer. Marshall wrote no verses, but his life of 
patriotic deeds and patriotic utterances was full of harmony^ 
and without any discord. Scott was too much of a politician 
to be entirely free from partisan bias in judicial controversies 
involving political considerations. 

Marshall was a Federalist, but was never a politician in any 
sense; certainly not while upon the bench, and besides, his 
federalism was strongly impregnated with a broad and liberal 
republicanism, which must be regarded as including democracy; 
and hence, he always independently voted his convictions, and 
his judicial opinions are all free from any traces of partisan 
bias. Scott was a devoted royalist — conscious of the returns 
it was liable to bring. Marshall profoundly loved iiis country- 
men, and diligently sought to enforce their will, as expressed 
in their constitution, which he had solemnly sworn to support. 
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office during life, and although the country would have had 
the benefit of his services, yet, as that court has been conducted 
he never would have had the commanding influence which he 
acquired as Chief Justice. Had not our government become 
involved in difficulty with France, Chief Justice Ellsworth 
would not have been sent, February 25, 1799, as one of three 
envoys extraordinary to negotiate and settle by treaty all con- 
troversies with that country; and had he not, while there, be- 
come weakened by sickness,he probably would not have resigned 
the office of Chief Justice in November, 1800; and then there 
would have been no vacancy for Marshall to fill. Had not 
John Jay, when re-appointed to the office of Chief Justice in 
December, 1800, declined to accept. President Adams would 
never have nominated Marshall as he did. Had Adams fol- 
lowed the suggestion of Marshall, and appointed Mr. Justice 
Patterson, he of course never would have appointed Marshall. 
And finally, had not Marshall been appointed during the admin- 
¥ ^ ipreme U istration of John Adams, it is quite certain that he never would 
• with Enpci- have been appointed at all. Marshall appears to have had no 
\ A5 ii>i»»i3 • ambition to become Chief Justice. On the contrary, it may be 
I o^uBtr «^ fairly inferred from his conduct, that his secret ambition was to 
• -; vw i * become, what Hamilton gave so much assurance of becoming, 
>t-** n^^ until his life was cut short at the age of 47 by Burr's murder- 

V K - ous shot, and what Webster in later years did become, the 

great expounder of the American constitutions, as a lawyer in 
- ■ the American courts. If such was his secret design, it was, 

seemingly, overcome by a wise and overruling Providence, in 
' " order that his deliverances, should, for the benefit of his coun- 

trymen, take the more permanent and commanding forms of 
judicial opinions. It may be assumed, that there are but few, 
if any, bold enough to declare that no finger from on high had 
anything to do with the shaping of the events which led to an 
appointment so essential to the perpetuity of the Union, and 
hence so salutary to mankind throughout the world, as that of 
Marshall to the great office he held so long. 

Undoubtedly, there were some who sat with him upon the 



